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About the Journal

Herald pedagogiki. Nauka i Praktyka (HP) publishes outstanding
educational research from a wide range of conceptual, theoretical, and
empirical traditions. Diverse perspectives, critiques, and theories related to
pedagogy – broadly conceptualized as intentional and political teaching
and learning across many spaces,  disciplines,  and discourses – are welcome,
from authors seeking a critical, international audience for their work. All
manuscripts of sufficient complexity and rigor  will be given full review. In
particular,  HP  seeks to publish scholarship  that is critical of oppressive
systems and the ways in which traditional and/or “commonsensical”
pedagogical practices function to reproduce oppressive conditions and
outcomes. Scholarship  focused on macro,  micro and meso level educational
phenomena are welcome. JoP encourages authors to analyse and create
alternative spaces within which such phenomena impact on and influence
pedagogical practice in many different ways, from classrooms to forms of
public pedagogy,  and the myriad spaces in between. Manuscripts should
be written for a broad, diverse, international audience of either researchers
and/or  practitioners. Accepted manuscripts will be available free to the
public through HPs open-access policies, as well as we planed to index
our journal  in Elsevier's Scopus indexing service, ERIC, and others.

HP publishes two issues per year, including Themed Issues. To propose
a Special Themed Issue, please contact the Lead Editor Dr. Gontarenko N
(info@ejournals.id). All submissions deemed of sufficient quality by the
Executive Editors are reviewed using a double-blind peer-review process.
Scholars interested in serving as reviewers are encouraged to contact the
Executive Editors with a list of areas in which they are qualified to review
manuscripts.
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ÎÒÄÅËÜÍÛÅ ÂÎÏÐÎÑÛ ÏÐÈÌÅÍÅÍÈß ÌÅÄÈÀÖÈÈ Â ÑÔÅÐÅ
ÈÍÒÅËËÅÊÒÓÀËÜÍÎÉ ÑÎÁÑÒÂÅÍÍÎÑÒÈ ÍÀ ÏÐÈÌÅÐÅ
ÇÀÐÓÁÅÆÍÎÃÎ ÎÏÛÒÀ

Ç.È.Ìóðàêàåâà
Óíèâåðñèòåò îáùåñòâåííîé áåçîïàñíîñòè

Ðåñïóáëèêè Óçáåêèñòàí

Àííîòàöèÿ. Â ñòàòüå êðàòêî èçëîæåíà èñòîðèÿ âîçíèêíîâåíèÿ îñíîâ
èíòåëëåêòóàëüíîé ñîáñòâåííîñòè è å¸ çàùèòû, ðàññìîòðåíû îñíîâíûå ïîëîæåíèÿ
ìåäèàöèè, å¸ ïðèíöèïû è ïîðÿäêà å¸ èñïîëüçîâàíèÿ, ïðèâåäåíû ïðèìåðû ðàññìîòðåíèÿ
ñïîðíûõ âîïðîñîâ â ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííîñòè â ñòðàíàõ Åâðîïû,
Ðîññèéñêîé Ôåäåðàöèè è Ðåñïóáëèêè Óçáåêèñòàí. Ïîñëå ÷åãî íà îñíîâå ñðàâíèòåëüíîãî
àíàëèçà ïðàêòèêè ïðèìåíåíèÿ ìåäèàöèè â ðàçëè÷íûõ ãîñóäàðñòâàõ ñäåëàíû
ñîîòâåòñòâóþùèå âûâîäû ïî òåìå, êîòîðûå íàøëè ñâîå îòðàæåíèå â çàêëþ÷èòåëüíîé
÷àñòè ñòàòüè è âêëþ÷àþò â ñåáÿ ïðåäëîæåíèÿ ïî ñîâåðøåíñòâîâàíèþ
çàêîíîäàòåëüñòâà ïóòåì âíåñåíèÿ ñîîòâåòñòâóþùèõ èçìåíåíèé â íîðìàòèâíî-
ïðàâîâóþ áàçó è ðàçðàáîòêå êîíöåïöèè ïî ïîâûøåíèþ ïðàâîâîé êóëüòóðû íàñåëåíèÿ
â ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííîñòè.

Êëþ÷åâûå ñëîâà. Ìåäèàöèÿ, èíòåëëåêòóàëüíàÿ ñîáñòâåííîñòü, ñóä ïî
èíòåëëåêòóàëüíûì ïðàâàì, ðàçðåøåíèå êîíôëèêòîâ, ïðàâîâàÿ êóëüòóðà.

SELECTED ISSUES OF MEDIATION IN THE FIELD OF INTELLECTUAL
PROPERTY BY EXAMPLE OF FOREIGN EXPERIENCE

Abstract. The article briefly describes the history of the emergence of the foundations of
intellectual property and its protection, examines the main provisions of mediation, its
principles and the procedure for its use, provides examples of consideration of controversial
issues in the field of intellectual property in Europe, the Russian Federation and the
Republic of Uzbekistan. After that, on the basis of a comparative analysis of the practice
of mediation in different states, the relevant conclusions on the topic are made, which are
reflected in the final part of the article and include proposals for improving legislation by
making appropriate changes to the regulatory framework and developing a concept to
improve the legal culture of the population in the field of intellectual property.

Keywords. Mediation, intellectual property, intellectual property court, conflict resolution,
legal culture.
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Èñòîðèÿ êîíôëèêòîâ â ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííîñòè óõîäÿò êîðíÿìè
â äàëåêèé VI âåê è íà÷èíàåòñÿ (óñëîâíî, êîíå÷íî) ñî ñïîðà, ïðîèçîøåäøåãî
"ìåæäó íàñòîÿòåëåì ìîíàñòûðÿ Ñâ.Ôèííèàíîì èç èðëàíäñêîãî ãîðîäà Ìîâèëü -
õðèñòèàíñêèì ìèññèîíåðîì, è àïîñòîëîì Ñâ.Êîëàìáîé - âûäàþùèìñÿ ìîíàõîì,
âíåäðèâøåì õðèñòèàíñòâî íà òåððèòîðèè ñîâðåìåííîé öåíòðàëüíîé è ñåâåðíîé
Øîòëàíäèè. Ñïîð âîçíèê îòíîñèòåëüíî òîãî, ÷òî àïîñòîë Ñâ. Êîëîìáà ñêîïèðîâàë
Ïñàëòûðü, ïðèíàäëåæàâøèé Ñâ. Ôèííèàíó. Êîíôëèêò ïðèâåë ê áèòâå, ðåçóëüòàòîì
êîòîðîé ñòàëè ìíîãî÷èñëåííûå ÷åëîâå÷åñêèå æåðòâû" [1].

Âðåìÿ øëî. Ìåíÿëèñü îáùåñòâåííûå óñòîè, ôîðìû ïðàâëåíèÿ, à çàùèòà ïðàâ
íà èíòåëëåêòóàëüíóþ ñîáñòâåííîñòü íå ïîòåðÿëà ñâîåé àêòóàëüíîñòè è ñåãîäíÿ.
Æåðòâ ñòàëî ìåíüøå, è îíè óæå íå ðåçóëüòàò êðîâîïðîëèòèé, íî êîíôëèêòû äî
ñèõ ïîð åñòü, à ó êîíôëèêòà åñòü ïðîòèâîáîðñòâóþùèå ñòîðîíû.

Â ñâÿçè ñ ýòèì îñîáóþ àêòóàëüíîñòü ïðèîáðåòàåò ïðîöåäóðà ìåäèàöèè -
ðàçðåøåíèÿ ðàçíîãëàñèé â äîñóäåáíîì ïîðÿäêå.

Ìåäèàöèÿ - ýòî àëüòåðíàòèâíàÿ ôîðìà ðàçðåøåíèÿ êîíôëèêòà ñ ó÷àñòèåì
òðåòüåé, íåéòðàëüíîé, áåñïðèñòðàñòíîé, íå çàèíòåðåñîâàííîé â äàííîì êîíôëèêòå
ñòîðîíû - ìåäèàòîðà, êîòîðûé ïîìîãàåò ñòîðîíàì âûðàáîòàòü îïðåäåëåííîå
ñîãëàøåíèå ïî ñïîðó, ïðè ýòîì ñòîðîíû ïîëíîñòüþ êîíòðîëèðóþò ïðîöåññ
ïðèíÿòèÿ ðåøåíèÿ ïî óðåãóëèðîâàíèþ ñïîðà è óñëîâèÿ åãî ðàçðåøåíèÿ.

Ìåäèàöèÿ - ïðîöåññ, ïðèìåíÿåìûé â ñôåðå ãðàæäàíñêèõ ïðàâîîòíîøåíèé, à
ñïîðû â ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííîñòè âîçíèêàþò èç ãðàæäàíñêèõ
ïðàâîîòíîøåíèé, è, ñîîòâåòñòâåííî, ïîäëåæàò ðàçðåøåíèþ â ïîðÿäêå ìåäèàöèè.

Â Äèðåêòèâå ¹ 2008/52/ÅÑ Åâðîïåéñêîãî ïàðëàìåíòà è Ñîâåòà "Î íåêîòîðûõ
àñïåêòàõ ïîñðåäíè÷åñòâà (ìåäèàöèè) â ãðàæäàíñêèõ è êîììåð÷åñêèõ äåëàõ"
ñêàçàíî, ÷òî äàííàÿ ïðîöåäóðà äîëæíà îáåñïå÷èòü ïðèíöèï äîñòóïà ê ïðàâîñóäèþ,
ýêîíîìè÷åñêè ýôôåêòèâíîå è îïåðàòèâíîå âíåñóäåáíîå ðàçðåøåíèå ñïîðîâ,
íàäåæíîå ôóíêöèîíèðîâàíèå ðûíêà çà ñ÷åò ñîõðàíåíèÿ äðóæåñòâåííûõ îòíîøåíèé
ìåæäó ñòîðîíàìè.

Ïîÿâëåíèå ìåäèàöèè îáóñëîâëåíî ñîâîêóïíîñòüþ îáñòîÿòåëüñòâ, ñðåäè êîòîðûõ
ìîæíî óêàçàòü, è ÷ðåçìåðíóþ çàãðóæåííîñòü ñóäîâ, è âîçìîæíîñòü îïåðàòèâíîãî
óðåãóëèðîâàíèÿ êîíôëèêòà ñ ïîìîùüþ ìåäèàòîðà, êîòîðûé ñòàíåò ãàðàíòîì
êîíôèäåíöèàëüíîñòè èíôîðìàöèè, â îòíîøåíèè êîòîðîé îòêðûò ñïîð.

"Ê äîñòîèíñòâàì ìåäèàöèè, â îòëè÷èå îò ñóäåáíîãî ðàçðåøåíèÿ ñïîðà, îòíîñÿò:
- ýêîíîìè÷íîñòü. Ñòîèìîñòü òðåòåéñêîãî è ñóäåáíîãî ðàçáèðàòåëüñòâà, êàê

ïðàâèëî, çíà÷èòåëüíî ïðåâûøàåò ñòîèìîñòü ïðîöåäóðû ìåäèàöèè. Êðîìå òîãî,
ìåäèàöèÿ ìîæåò îñóùåñòâëÿòüñÿ è íà áåçâîçìåçäíîé îñíîâå (îòñóòñòâóþò
îáÿçàòåëüíûå ñáîðû è ïîøëèíû);

- îïåðàòèâíîñòü. Ïðîöåäóðà ìåäèàöèè îïðåäåëÿåòñÿ ñîãëàøåíèåì ñòîðîí ñïîðà
è çàíèìàåò ìåíüøå âðåìåíè, ïðîâîäèòñÿ áîëåå îïåðàòèâíî. Ñòîðîíû ñâîáîäíû îò
ñîáëþäåíèÿ æåñòêèõ ïðîöåññóàëüíûõ òðåáîâàíèé, ìåíåå ôîðìàëèçîâàíû
òðåáîâàíèÿ ê ïðåäñòàâëÿåìûì äîêàçàòåëüñòâàì è ò.ï.;
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- èñêëþ÷åíèå ðåïóòàöèîííûõ (èìèäæåâûõ) ðèñêîâ. Ïðîöåäóðà ìåäèàöèè â
ñèëó çàêîíà ÿâëÿåòñÿ êîíôèäåíöèàëüíîé. À ýòî ÿâëÿåòñÿ ïðåâåíòèâíîé ìåðîé
ñîçäàíèÿ íåáëàãîïðèÿòíîãî èíôîðìàöèîííîãî ôîíà â ÑÌÈ, ïîâëå÷ü ðàñêðûòèå
êîíôèäåíöèàëüíîé êîììåð÷åñêîé èíôîðìàöèè;

- ýôôåêòèâíîñòü. Â ìèðîâîé ïðàêòèêå ïðèìåíåíèå ìåäèàöèè äàåò âåñüìà
îùóòèìûå ðåçóëüòàòû: äî 70-80 % ñïîðîâ, ðàçðåøàåìûõ ñ ó÷àñòèåì ìåäèàòîðîâ,
çàêàí÷èâàþòñÿ ñîãëàøåíèåì" [2, 20 ñ.].

Ñîãëàñíî îôèöèàëüíûì ñòàòèñòè÷åñêèì äàííûì Âñåìèðíîé îðãàíèçàöèè
èíòåëëåêòóàëüíîé ñîáñòâåííîñòè (WIPO Arbitration and Mediation Center) "Öåíòðîì
àðáèòðàæà è ïîñðåäíè÷åñòâà ñ 1999 ãîäà ïî 2016 ãîä áûëî ðàññìîòðåíî áîëåå 36
òûñ. äåë â ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííîñòè. Èç íèõ 480 êîíôëèêòîâ
ðàçðåøàëèñü â ìåäèàöèè, àðáèòðàæå ëèáî ïî çàêëþ÷åíèþ ýêñïåðòà" [3].

Èç âûøåñêàçàííîãî ìîæíî ñäåëàòü âûâîä, ÷òî íà ðàçâèòèå äàííîé ñôåðû
óðåãóëèðîâàíèÿ êîíôëèêòîâ îêàçûâàåò áîëüøîå âëèÿíèå ðàçðåøåíèå ñïîðîâ â
ïîðÿäêå ìåäèàöèè ìåæäó êðóïíûìè êàìïàíèÿìè ìèðîâîãî ìàñøòàáà. Îðèåíòèðóÿñü
íà èçâåñòíûå áðåíäû, âëàäåëüöû ìåíåå çíàìåíèòûõ ôèðì è òîëüêî îòêðûâàþùèõ
ñâîé áèçíåñ ïðåäïðèíèìàòåëè, óæå èìåþò ÿðêèå ïðåöåäåíòû â ñôåðå çàùèòû
èíòåëëåêòóàëüíîé ñîáñòâåííîñòè.

"Ïåðèîä ñ 2010 ïî 2015 ãîä îçíàìåíîâàëñÿ ãðîìêèìè ïàòåíòíûìè ñïîðàìè
ìåæäó âåäóùèìè ìèðîâûìè IT-êîìïàíèÿìè, îäíàêî ñïóñòÿ íåñêîëüêî ëåò
èçìàòûâàþùèõ ðàçáèðàòåëüñòâ ñòîðîíû ðàçðåøèëè êîíôëèêòû, äîãîâîðèâøèñü
î ñîòðóäíè÷åñòâå.

Ê ïðèìåðó, âçÿòü ïðîòèâîñòîÿíèå òàêèõ êàìïàíèé êàê APPLE è HTC: â 2010
ãîäó Apple îáâèíÿåò HTC â íàðóøåíèè 20 ïàòåíòîâ (â òîì ÷èñëå íà ôóíêöèþ
ðàçáëîêèðîâêè "Slide to unlock", ñòðóêòóðó èíòåðôåéñà è ñèñòåìó ìíîãîçàäà÷íîãî
ââîäà multi-touch, à â 2012 ãîäó äîãîâîð î âçàèìíîì ëèöåíçèðîâàíèè ïàòåíòîâ
ñðîêîì äî 2022 ãîäà. HTC îáÿçàëàñü âûïëà÷èâàòü îò 6 äî 8 äîëëàðîâ ñ ïðîäàæè
êàæäîãî Android-smartphone, íî ïðè ýòîì ïîëó÷èëî ïðàâî áåñïðåïÿòñòâåííî
èñïîëüçîâàòü ôóíêöèþ "slide to unlock" è íåêîòîðûå äðóãèå îðèãèíàëüíûå ôóíêöèè
Apple" [3].

Íåîáõîäèìî îòìåòèòü, ÷òî èñïîëüçîâàíèå ìåäèàöèè äëÿ ðàçðåøåíèÿ êîíôëèêòîâ
ïî ïîâîäó èíòåëëåêòóàëüíîé ñîáñòâåííîñòè - îäíî èç íàèáîëåå ïåðñïåêòèâíûõ
íàïðàâëåíèé. Íà ýòî åñòü ðÿä ïðè÷èí:

1) ñïîðû â äàííîé ñôåðå îòíîñÿòñÿ ê êàòåãîðèè íàèáîëåå ñëîæíûõ ñ òî÷êè
çðåíèÿ äîêàçóåìîñòè, ÷òî âåñîìî óâåëè÷èâàåò ïðàâîâûå ðèñêè;

2) ïðåäìåò ñïîðà îáëàäàåò ðÿäîì îñîáåííîñòåé, â òîì ÷èñëå è â îöåíèâàíèè
îáúåêòà èíòåëëåêòóàëüíîé ñîáñòâåííîñòè, íàëè÷èåì ëè÷íûõ íåèìóùåñòâåííûõ
ïðàâ è èíòåðåñîâ àâòîðà îáúåêòà;

3) ñóáúåêòû ñïîðà çàèíòåðåñîâàíû â ñîõðàíåíèè êîíôèäåíöèàëüíîñòè, â ñèëó
íàëè÷èÿ ñâîèõ êîììåð÷åñêèõ òàéí, òàêèõ êàê äåòàëè òâîð÷åñêèõ ðåøåíèé, áèçíåñ-
ìîäåëåé, íîó-õàó, ïîñëåäñòâèÿ äîïóùåííûõ íàðóøåíèé è ò.ä.;
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4) áîëüøîå êîëè÷åñòâî êîíôëèêòîâ ñ ó÷àñòèåì èíîñòðàííûõ þðèäè÷åñêèõ è
ôèçè÷åñêèõ ëèö, äëÿ êîòîðûõ èñïîëüçîâàíèå àëüòåðíàòèâíûõ ñïîñîáîâ ðàçðåøåíèÿ
ñïîðîâ ÿâëÿåòñÿ îáû÷íûì ñïîñîáîì óðåãóëèðîâàíèÿ êîíôëèêòà;

5) ìíîãèå êîíôëèêòû âçàèìîñâÿçàíû íå òîëüêî ñ ðîññèéñêèì, íî è
çàêîíîäàòåëüñòâîì çàðóáåæíûõ ãîñóäàðñòâ.

Áîëüøîé ïîòåíöèàë âíåñóäåáíîãî óðåãóëèðîâàíèÿ êîíôëèêòîâ â
ðàññìàòðèâàåìîé ñôåðå ïîäòâåðæäàåò è òî, ÷òî ñòîðîíû, îáðàùàþùèåñÿ â Ñóä
ïî èíòåëëåêòóàëüíûì ïðàâàì, çà÷àñòóþ íàñòðîåíû íà åãî ìèðíîå óðåãóëèðîâàíèå.
Îá ýòîì ñâèäåòåëüñòâóåò ñòàòèñòèêà ïðåêðàùåíèÿ äåë â ñâÿçè ñ çàêëþ÷åíèåì
ìèðîâûõ ñîãëàøåíèé è îòêàçàìè îò èñêîâ. Òàê, "â 2015 ã. 219 äåë èç 703 (30 %),
â êîòîðûõ Ñóä ïî èíòåëëåêòóàëüíûì ïðàâàì âûñòóïàë â êà÷åñòâå ñóäà ïåðâîé
èíñòàíöèè, áûëè ïðåêðàùåíû â ñâÿçè ñ çàêëþ÷åíèåì ìèðîâûõ ñîãëàøåíèé è
îòêàçàìè îò èñêîâ. Â 2016 ã. ñîîòíîøåíèå ñîñòàâèëî 173 äåëà èç 748 ðàññìîòðåííûõ
(23 %)" [2, 17-18 ñ.].

Ïðè ðàññìîòðåíèè äåë ñ ïðèìåíåíèåì ìåäèàöèè âñåì ñòîðîíàì êîíôëèêòà
èíòåðåñîâ èìåþò âîçìîæíîñòü ïðèíÿòü àêòèâíîå ó÷àñòèå â ðàçðåøåíèå ñïîðíûõ
ïðîáëåì. Êàê ïðàâèëî, íàðóøèòåëü â õîäå äàííîé ïðîöåäóðû ïðèíîñèò ñâîè
èçâèíåíèÿ, à ïîòåðïåâøàÿ ñòîðîíà - ïîëó÷àåò îáúÿñíåíèÿ â îòâåò íà ñàìûå
âàæíûå âîïðîñû.

Âïîëíå îáîñíîâàííûì áóäóò è òðåáîâàíèÿ ê ëèöàì, âûñòóïàþùèì â êà÷åñòâå
ìåäèàòîðîâ.

Äëÿ òîãî, ÷òîáû âûñòóïàòü â êà÷åñòâå ïîñðåäíèêà â êîíôëèêòàõ òàêîãî ïëàíà,
íåîáõîäèìî ïðîéòè ñîîòâåòñòâóþùóþ ñåðòèôèêàöèþ. Êðîìå òîãî, ìåäèàòîð äîëæåí
îòëè÷íî çíàòü çàêîíîäàòåëüñòâî ïî çàùèòå èíòåëëåêòóàëüíûõ ïðàâ, à òàêæå îñíîâû
÷åëîâå÷åñêîé ïñèõîëîãèè.

Òàê, äëÿ êà÷åñòâåííîé ïîäãîòîâêè ñïåöèàëèñòîâ â äàííîé ñôåðå â öåëÿõ
âíåäðåíèÿ â ïðàêòèêó Çàêîíà "Î ìåäèàöèè" [4] â Óçáåêèñòàíå ñ ÿíâàðÿ 2019 ãîäà
íà ïîñòîÿííîé îñíîâå äåéñòâóåò Ïðîãðàììà ïîäãîòîâêè ìåäèàòîðîâ.

"Åå öåëü - îáó÷èòü ïðèìåíåíèþ ìåäèàöèè, äàòü áàçîâûå çíàíèÿ î òåõíîëîãèè
âåäåíèÿ ïåðåãîâîðîâ, óïðàâëåíèè ñòðåññîâûìè ñèòóàöèÿìè è ðàçíîãëàñèÿìè,
ñôîðìèðîâàòü ïðàêòè÷åñêèå íàâûêè ïî ðàçðåøåíèþ ñïîðîâ.

Ó÷åáíûå êóðñû îðãàíèçóåò Öåíòð ïîâûøåíèÿ êâàëèôèêàöèè þðèñòîâ ïðè
Ìèíèñòåðñòâå þñòèöèè. Èõ ïðîâîäÿò ïî äíåâíîé ôîðìå îáó÷åíèÿ, ñðîêîì íå
ìåíåå 1 ìåñÿöà, íà îñíîâàíèè äîãîâîðà" [5].

Òàêæå ïðèìåðîì òîìó ìîæåò äåéñòâóþùèé íà áàçå Ðîññèéñêîé ãîñóäàðñòâåííîé
àêàäåìèè èíòåëëåêòóàëüíîé ñîáñòâåííîñòè (ÔÃÁÎÓ ÂÎ ÐÃÀÈÑ) Íàöèîíàëüíûé
öåíòð ìåäèàöèè ïî èíòåëëåêòóàëüíîé ñîáñòâåííîñòè, çàíèìàþùèéñÿ âíåäðåíèåì
è ðàñïðîñòðàíåíèåì àëüòåðíàòèâíûõ ìåòîäîâ ðàçðåøåíèÿ ñïîðîâ (ÀÐÑ) è
ìåäèàöèè.

Êðîìå òîãî, îòäåëüíîãî âíèìàíèÿ çàñëóæèâàåò ïðàêòèêà êîíñàëòèíãîâûõ ãðóïï,
äåéñòâóþùèõ íà òåððèòîðèÿõ ðàçëè÷íûõ ñòðàí, îñóùåñòâëÿþùèõ ðîëü ìåäèàòîðîâ
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è â îòðàñëè çàùèòû èíòåëëåêòóàëüíîé ñîáñòâåííîñòè.
Ïî÷åìó æå ðàçðåøåíèå êîíôëèêòîâ â ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííîñòè

ñ ïðèâëå÷åíèåì íåéòðàëüíîé ñòîðîíû îöåíèâàåòñÿ â ïîëîæèòåëüíîì êëþ÷å? Äåëî
â òîì, ñîêðàùåíèå ñðîêîâ ðàññìîòðåíèÿ è ðàçðåøåíèÿ ñïîðà ñ íàèìåíüøèìè
ìàòåðèàëüíûìè çàòðàòàìè, ñîáëþäåíèå êîíôèäåíöèàëüíîñòè èíôîðìàöèè, à
òàêæå âåðîÿòíîå äàëüíåéøåå ïàðòíåðñòâî ìåæäó ñòîðîíàìè ïîñëå óñòðàíåíèÿ
ñïîðà äåëàåò äàííûé âèä ðàçðåøåíèÿ ñïîðîâ íàèáîëåå ïðèåìëåìûì äëÿ ñòîðîí,
ñ ó÷åòîì âîçìîæíîãî ñîòðóäíè÷åñòâà â áóäóùåì.

Îäíèì èç íåäîñòàòêîâ ïðèìåíåíèÿ ìåäèàöèÿ îòìå÷àþò íåâîçìîæíîñòü
âçûñêàíèÿ ðàñõîäîâ íà ïðîöåññ ìåäèàöèè. Ýòî öåëèêîì è ïîëíîñòüþ ðåãóëèðóåòñÿ
âçàèìíûìè äîãîâîðåííîñòÿìè ìåæäó ñòîðîíàìè

Åù¸ îäíèì ïîëîæèòåëüíûì ìîìåíòîì ïðèìåíåíèÿ ìåäèàöèè ÿâëÿåòñÿ çàìåòíûé
óðîâåíü ñíèæåíèÿ çàãðóæåííîñòè ñóäîâ, ÷òî îáÿçàòåëüíî îêàæåò ïîëîæèòåëüíóþ
äèíàìèêó íà äåÿòåëüíîñòü ãðàæäàíñêèõ ñóäîâ â öåëîì.

Èñõîäÿ èç âûøåèçëîæåííîãî, ïðåäëàãàåòñÿ íà îñíîâàíèè âñåñòîðîííåãî àíàëèçà
íîðìàòèâíî-ïðàâîâîé áàçû ðàçëè÷íûõ ñòðàí ðàçðàáîòàòü ïðåäëîæåíèÿ îá
èçìåíåíèè â äåéñòâóþùèå íîðìàòèâíî-ïðàâîâûå àêòû (â òîì ÷èñëå â Ãðàæäàíñêî-
ïðàâîâîé, Àðáèòðàæíûé, Óãîëîâíî-ïðàâîâîé êîäåêñû, à òàêæå â äåéñòâóþùèå
çàêîíû, ðåãóëèðóþùèå âîïðîñû ïðèìåíåíèÿ ìåäèàöèè) ïî ðàññìîòðåíèþ
îòäåëüíûõ êàòåãîðèé äåë â ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííîñòè ñ îáÿçàòåëüíûì
ïðèìåíåíèåì ìåäèàöèè. Â ÷àñòíîñòè, ê òàêîâûì ìîæíî îòíåñòè äåëà ïî
íåçàêîííîìó ïðèìåíåíèþ òîâàðíîãî çíàêà, âîïðîñû óñòàíîâëåíèÿ àâòîðñòâà â
ñôåðå ïàòåíòíîãî ïðàâà è ò.ï.

Êàê èçâåñòíî, äåéñòâóþùèå íîðìû óñòàíàâëèâàþò ëèøü îáÿçàííîñòü ñóäà
ðàçúÿñíèòü ñòîðîíàì ïðàâî íà îáðàùåíèå ê ìåäèàòîðó è íå îáÿçûâàþò
ðåêîìåíäîâàòü îáðàùåíèå ê ìåäèàòîðàì òîãäà, êîãäà, ïî ìíåíèþ ñóäüè,
óðåãóëèðîâàíèå ñïîðà â ðàìêàõ ìåäèàöèè áûëî áû áîëåå ýôôåêòèâíûì. "Êàê
îòìå÷àþò ñïåöèàëèñòû, ïðîöåññóàëüíîå çàêîíîäàòåëüñòâî ìíîãèõ ñòðàí ïîçâîëÿåò
ñóäüÿì ïðîÿâèòü èíèöèàòèâó è äàòü ïîäîáíóþ ðåêîìåíäàöèþ ñòîðîíàì (íàïðèìåð,
â Íèäåðëàíäàõ, Áîëãàðèè, Ñëîâåíèè, Ðóìûíèè)" [2, 22 ñ.].

Ïðè÷èíàìè, îòðèöàòåëüíî ñêàçûâàþùèìèñÿ íà ìåäèàòèâíîì ðàçðåøåíèè
ñïîðîâ ïî ìíåíèþ ýêñïåðòîâ ÿâëÿþòñÿ: "âûñîêàÿ ñòåïåíü êîíôëèêòíîñòè
îòíîøåíèé â îáùåñòâå; íåîñâåäîìëåííîñòü ñòîðîí î ìåäèàöèè; îòñóòñòâèå íàâûêîâ
è òðàäèöèé ïî âåäåíèþ ïåðåãîâîðîâ; íåäîâåðèå ê ìåäèàòîðó, ñòðåìëåíèå ëèöà,
ïðàâî êîòîðîãî íàðóøåíî, ëþáûìè ñïîñîáàìè ïðèâëå÷ü ê îòâåòñòâåííîñòè
íàðóøèòåëÿ ñóáúåêòèâíîãî ïðàâà; íåó÷àñòèå â ñóäåáíûõ çàñåäàíèÿõ ðóêîâîäèòåëåé,
êîòîðûå âïðàâå ïðèíèìàòü ðåøåíèÿ, â òîì ÷èñëå è â îòíîøåíèè ïðåäìåòà ñïîðà,
âîñïðèÿòèå ñóäåáíîãî ðåøåíèÿ êàê áîëåå "öåííîãî" ñóäåáíîãî àêòà ïî ñðàâíåíèþ
ñ îïðåäåëåíèåì î ïðåêðàùåíèè ïðîèçâîäñòâà ïî äåëó; íåæåëàíèå áðàòü
îòâåòñòâåííîñòü çà ðàçðåøåíèå êîíôëèêòà íà ñåáÿ, ðàçðåøåíèå ñïîðà â ñóäåáíîì
ïîðÿäêå ÿâëÿåòñÿ îòñðî÷êîé èñïîëíåíèÿ ñâîèõ îáÿçàòåëüñòâ ïåðåä êîíòðàãåíòàìè
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äëÿ íåäîáðîñîâåñòíûõ ëèö, íèçêèé óðîâåíü ïðàâîâîé êóëüòóðû" [2, 24 ñ.].
Îäíàêî, ïîìèìî íåïîñðåäñòâåííîãî ñîâåðøåíñòâîâàíèÿ ñàìîãî ìåõàíèçìà â

öåëÿõ êà÷åñòâåííîãî ðàçðåøåíèÿ ñïîðîâ â ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííîñòè
íåîáõîäèìî ðàçðàáîòàòü è âíåäðèòü ìåõàíèçì ïî ïîâûøåíèþ ïðàâîâîé êóëüòóðû
íàñåëåíèÿ â äàííîé îòðàñëè. Â íàñòîÿùåå âðåìÿ âîïðîñû óñòàíîâëåíèÿ àâòîðñêîãî
ïðàâà íà ðàçëè÷íûå îáúåêòû èíòåëëåêòóàëüíîé ñîáñòâåííîñòè íå ïîëó÷àþò
äîëæíîãî îñâåùåíèÿ â ñðåäñòâàõ ìàññîâîé èíôîðìàöèè. Âðåìåííîãî âíèìàíèÿ
çàñëóæèâàþò òîëüêî äåëà êðóïíûõ êîìïàíèé, êîòîðûå ñ÷èòàþò íåîáõîäèìûì
îñâåùåíèå äàííîãî ðîäà âîïðîñîâ øèðîêîé ïóáëèêå â öåëÿõ ïðåäóïðåæäåíèÿ
ïîâòîðà àíàëîãè÷íûõ ñëó÷àåâ. Îäíàêî, ýòî íîñèò åäèíè÷íûé õàðàêòåð.

Èëè åùå îäíîé ñôåðîé íåäîâîëüñòâà ðàçðåøåíèÿ êîíôëèêòîâ â ñôåðå
èíòåëëåêòóàëüíîé ñîáñòâåííîñòè ÿâëÿåòñÿ íèçêèé óðîâåíü ïðàâîâîé êóëüòóðû
ïîëüçîâàòåëåé ñåòè èíòåðíåò, êîòîðûå â íàðóøåíèå àâòîðñêèõ ïðàâ, íå èìåÿ
ñîîòâåòñòâóþùåãî ðàçðåøåíèÿ, èñïîëüçóþò ôîòîãðàôèè, âèäåî èëè ññûëêè íà
ëè÷íûå ïðîôèëè ïîëüçîâàòåëåé. Âñå ýòî ïîçâîëÿåò ñäåëàòü âûâîä î òîì, ÷òî
óðîâåíü ïðàâîâîé êóëüòóðû â ñôåðå çàùèòû è îõðàíû àâòîðñêèõ ïðàâ ðàçâèâàåòñÿ
äîâîëüíî ìåäëåííî è òðåáóåò äàëüíåéøåé ðàçðàáîòêè. Íà÷àëî ýòîìó ìîæåò
ïîëîæèòü êîíöåïöèÿ ïî ïîâûøåíèþ ïðàâîâîé ãðàìîòíîñòè íàñåëåíèÿ â ñôåðå
çàùèòû èíòåëëåêòóàëüíîé ñîáñòâåííîñòè. Â ðàìêàõ äàííîé êîíöåïöèè íåîáõîäèìî
ïðåäóñìîòðåòü ïðèâëå÷åíèå ñïåöèàëèñòîâ â îáëàñòè ãðàæäàíñêîãî,
àäìèíèñòðàòèâíîãî, óãîëîâíîãî, ïàòåíòíîãî è äðóãèõ âèäîâ ïðàâà ñ øèðîêèì
îñâåùåíèåì èõ äåÿòåëüíîñòè â äàííîé ñôåðå äëÿ ó÷àñòèÿ â áðèôèíãàõ, áëîãàõ,
ñåìèíàðàõ è êîíôåðåíöèÿõ ðàçëè÷íûõ óðîâíåé.
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